UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

9-2-2020

State v. Zepeda Appellant's Brief Dckt. 47633

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Zepeda Appellant's Brief Dckt. 47633" (2020). Not Reported. 6583.
https://digitalcommons.law.uidaho.edu/not_reported/6583

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
9/2/2020 9: 18 AM
Idaho Supreme Court
Melanie Gagnepain, Clerk of the Court
By: Brad Thies, Deputy Clerk

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
322 E. Front Street, Suite 570
Boise, Idaho 83 702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id. us

IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

JOSE LUIS ZEPEDA, JR.,
Defendant-Appellant.
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)
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)
)
)

NOS. 47633-2019 & 47692-2020
ADA COUNTY NOS. CR0l-19-18980
& CR0l-19-37214
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
In separate district court cases,

Jose Zepeda pied guilty to possession of

methamphetamine and solicitation of forgery.

In each case, he was sentenced to concurrent

terms of seven years, with two years fixed, as stipulated to by the parties. Mr. Zepeda filed a
timely Rule 35 motion in each case asking the court to reduce the fixed portion of his sentence
by one year, in order to enable him to travel to Illinois so he could donate a kidney to his ailing
brother, which the district court denied.

Mr. Zepeda timely appealed from his judgment of

conviction in the possession case and from a restitution order in the solicitation of forgery case.
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In these consolidated appeals, Mr. Zepeda asserts that the district court abused its discretion by
denying his Rule 35 motions.

Statement of the Facts & Course of Proceedings
In district court case number CR0l-19-18980 (Supreme Court Docket Number 476332019), the State filed an information charging Mr. Zepeda with possession of methamphetamine,
and misdemeanor charges of possession of drug paraphernalia and providing false information to
an officer. (R. 47633, pp.19-20.) The State further alleged that Mr. Zepeda was subject to the
persistent violator sentencing enhancement. (R. 47633, pp.32-34.) While that case was pending,
the State filed an additional Information, in district court case number CR0l-19-37214 (Supreme
Court Docket Number 47692-2019), charging Mr. Zepeda with aiding and abetting grand theft
and solicitation of forgery. (R. 47692, pp.17-18.)
The parties entered into a global plea agreement in which Mr. Zepeda pleaded guilty to
possession of methamphetamine and entered an Alford plea to solicitation of forgery; the State
dismissed the remaining charges and the persistent violator allegation; and the parties agreed to
jointly recommend the district court impose concurrent unified terms of seven years, with two
years fixed,1 during a consolidated sentencing hearing. (R. 47633, pp.47-62; Tr. 47633 10/18/19,
p.5, L.2 -p.14, L.4; R. 47692, pp.20-36; Tr. 47692 10/25/19, p.5, L.2- p.23, L.23.)2 The district
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The parties also agreed to recommend the sentences run concurrently with a prior sentence for
which Mr. Zepeda was on parole at the time he committed these new crimes. (R. 47633, pp.4762; Tr. 47633 10/18/19, p.5, Ls.9-23; R. 47692, pp.20-36; Tr. 47692 10/25/19, p.5, Ls.6-16.)
2
In each of the guilty plea questionnaires, Mr. Zepeda checked the box marked "yes," next to a
question about whether he agreed to waive his right to appeal his sentence. (R. 47633, p.50;
R. 47692, p.27.) This purported appellate waiver was not discussed by the parties either during
either entry of plea hearing, and the district court informed Mr. Zepeda that he had a right to
appeal during the sentencing hearing. (Tr. 47633, p.5, L.2 - p.14, L.4; p.27, Ls.11-14;
Tr. 47692, p.5, L.2 - p.23, L.23.) However, this possible waiver is of no real consequence, as
Mr. Zepeda received the sentence he requested at the sentencing hearing.
2

court agreed with the parties' recommendation and sentenced Mr. Zepeda to concurrent unified
terms of seven years, with two years fixed, to run concurrently with Mr. Zepeda's previous
sentence. (R. 47633, pp.63-66; R. 47692, pp.37-40.)
In the possession case, Mr. Zepeda filed a Notice of Appeal timely from his judgment of
conviction. (R. 47633, pp.72-74.) In his solicitation of forgery case, he filed a Notice of Appeal
that was untimely from his judgment of conviction, but timely from a later Order for Restitution
and Judgment (R. 47926, pp.37-49.)

Mr. Zepeda also filed timely Rule 35 motions,

accompanied by an affidavit of his counsel, asking the district court to reduce the fixed portion
of his sentence by one year, so that he would be eligible for a trip permit allowing him to travel
to Illinois where he could donate a kidney to his ailing brother.

(R. 47692, pp.54-56;

Augmentation 47633 3 : Motion for Reconsideration of Sentence and Affidavit of Counsel.) The
district court denied Mr. Zepeda's Rule 35 motions. (R. 47692, pp.59-60; Augmentation 47633:
Order Denying Motions for Reduction of Sentence.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Zepeda's Rule 35 motions seeking a
reduction in the fixed portion of his sentences?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Zepeda's Rule 35 Motions
Seeking A Reduction In The Fixed Portion Of His Sentences
Mr. Zepeda asserts that, given any view of the facts, the district court abused its
discretion by denying his Rule 35 motions, in which he asked the district court to reduce the
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Contemporaneously with this brief, Mr. Zepeda filed a motion to augment the record with the
Motion for Reconsideration of Sentence, Affidavit of Counsel, State's Objection to Defendant's
Motion for Reduction of Sentence, and the Order Denying Motions for Reduction of Sentence.
3

fixed portion of his sentences, allowing him to be eligible to travel to Illinois so that he could
provide a kidney for his brother.
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App. 1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984)). "The criteria for examining rulings denying the requested leniency are the
same as those applied in determining whether the original sentence was reasonable." Id. (citing
Lopez, 106 Idaho at 450).

The Idaho Supreme Court has held that, "' [w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). In order to show an abuse of discretion, Mr. Zepeda must show that in light of
the governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,

121 Idaho 385 (1992)). "When presenting a Rule 35 motion, the defendant must show that the
sentence is excessive in light of new or additional information subsequently provided to the
district court in support of the Rule 35 motion." State v. Huffman, 144 Idaho 201, 203 (2007).
Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Zepeda asserts that the
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district court failed to give proper consideration to the new information provided in support of
his Rule 35 motion and the mitigating factors that exist in his case and, as a result, did not reach
its decision by an exercise of reason.
During his sentencing hearing, Mr. Zepeda expressed his remorse, apologizing
specifically to the victim of the solicitation of forgery charge and to the district court, and he also
thanked his family for supporting him. (Tr. 47633 11/1/19, p.22, Ls.16-25; Tr. 47692 11/1/19,
p.32, Ls.16-25.) Mr. Zepeda acknowledged that he was an alcoholic and a drug addict, and he
recognized that it was his own choices that had led him to his criminal lifestyle. (Tr. 47633
11/1/19, p.23, Ls.1-5; Tr. 47692 11/1/19, p.33, Ls.1-5.) Mr. Zepeda further expressed a desire to
engage in substance abuse treatment and to take advantage of the programing available to him so
that he could ultimately avoid being a burden to others. (Tr. 47633 11/1/19, p.23, Ls.5-22;
Tr. 47692 11/1/19, p.33, Ls.5-22.)
While he mentioned during the sentencing hearing that he wanted to give his brother a
kidney (Tr. 47633 11/1/19, p.23, Ls.20-21; Tr. 47692 11/1/19, p.33, Ls.20-21), it wasn't until his
Rule 35 motion that he provided the court with information as to what doing so would require;
namely, that he would need to be out of custody and in Illinois to undergo the procedures
necessary to donate his kidney (R. 47692, pp.54-56; Augmentation 47633:

Motion for

Reconsideration of Sentence and Affidavit of Counsel). Idaho courts recognized that remorse for
one's conduct, a drug addiction and a willingness to seek treatment, and the support of family,
are all mitigating factors that should counsel a court to impose a less-severe sentence. See
State v. Nice, 103 Idaho 89 (1982); State v. Shideler, 103 Idaho 593 (1982); State v. Alberts, 121

Idaho 204 (Ct. App. 1991). In light of the information Mr. Zepeda provided the district court
about his willing to engage in pro-social behavior by donating a kidney to his brother, coupled
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with the mitigating information known to the court at the time of sentencing, Mr. Zepeda asserts
that the district court abused its discretion by denying his Rule 35 motions.

CONCLUSION
Mr. Zepeda respectfully requests the orders denying his Rule 35 motions be vacated and
that this Court enter new orders reducing the fixed portion of his sentences by one year.
DATED this 2nd day of September, 2020.

I sf Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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